
.- . tt z THE CZM11PTRt.LLER r1ENERAL

D = = i I .!± OF THE UNITED s-r ATr5

I, WA S HI NGTON, D. C. 20548

FILE: DATE: AUG 1 9 1976

MATTE 5 C4G 9 g6 3
Department of Defense Military Pay and

DIGEST: Allowance Committee Action NIo. 523

While autonmatic suspension of collection
action in all cases upon raeciI)t of appli-
cations for wajaivrer of c3ebts under 5 U. S. C.
5504, 10 U. S. C. 2774,- and 32 U. S. C. 7710
would not be proper, suspension of col-
lection may be made in appropriate cases
based on various considcrations and
provided it is dCtermined in each case
that the interest of thl Government would
not be adverSoe1y affected.

Thiis action is in resnponse to a lctter, date-d November 2G,
1375, frc-, tile Ai.' ,:crctr.y of cis'-
recquesti~n',^ a d ceic-.- co-,ce ,nirr'. -i, s pcfl c n oi cc'f ele*1 ' o
2ction \The;' a ery7.'r o-r fo-rner rne--^bc-rr r---,...
reclucst for aiv'r U ;ir 1 'Li . 27-7 (u rU . I, 1 7) 'Te
specific c',?stion and isciiussio;n tlheireof are cantain~ei ln 1; -1 rt -
nient of Defelnse TMilitary P.sy and -l, owance Co2riittcet .oien
No. 523, wh'iclLh was attached to the rcquest.

The question presented in the Conmlnittee Action iS:

"May the Services temporarily suspend
collection action when a military member or
former member submits a reqcuest for waiver
under 1O U.S. C. 2774 ?"

lhe discussion in the Commiittee Action states that, 10 U. S. C.
2774, as adied by Public Law 92-453, approved October 2, 1'72,
authorizes tne wlraiver of claimis for crroncous paylnients, of p)aY ana
allowances to m-embers or forrmer mnembers of the uniformned services.
The comment is made that neither the statutory language nor its
legislative history explicitly discusses the suspension of collection
action in such circumstances, although when rcad together therc
is a suggestion that Congress intended collection action to continue
when a waiver application is submitted.

It is also stated that present Department of Defense policy, as
reflected in Department of Defense Pay and Allow1ances i Entitlements.
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Manual paragraph 70751, and based upon a memorandum issued by
the Acting, Assistant Secretary of Defensc (Comptroller), dated
January 26, 1073, requires the continuation of collection action
for military membors and formcr members. On the other hand,
it is stated, the Department's policy with regard to civilian
employees or former employees who submit applicatio;1s for waiver
of claims for- crroneous payments of pay ard allowances undicer
5 U. S. C. 5584 is to temporarily suspend collection action pendiin
decision upon the application. Ali's policy is based upon the CounIp-
troller General's letter 33-152040/13-158422, DEccmber 2G. 106,
to Heads of LExecutive Agencies setting forth the standards for
waiver of claims for erroneous payments of pay for civilian
em.ployees under Public Law 90-616, approved October 21, 1068,
5 U. S. C. 554 (5 -1 CL4 Id., Sup,;. IV', 1000). Howvevir, followinrfg
the enactnaent of Public Law 02-453 which ad&2ed 10 13. Q. C. 2774
and 32 U. S. C. 7136, and amendcd 5 U. S. C. 5584 to include waivers
of claimos for erroneous payrrents of allowances, the standards
set fortlhI in B- 15240/0E 1584,22, D> Deceibecr 5, 1972, regarding
waiver under Lhosee sections did not address the issue of suspcnsdiou
of collection actions.

The view is expressed in the Committee Action that, in light
of the similar wording of 5 U. '3. C. 5534 and 10 U. S. C. 2774,
and the standards in 1F-15204Q0/i-15G8422, Decernber 2C. 1,0,
the collection policies for present and frrner civilian and xnili-
tary personnel who have submnitted waiver applications under
those sections should be the saime. In particular, it is stated
that collection action relative to military members or former
members should be suspended in a manner similar to the current
practice used when civilian employees or former enmployees
submit applications for waiver.

The general policy concerning agency collection actions on
claims is as provided in the Federal Claims Collections Standards,
4 C. F. R. 101, et sea. (197G), promulgated pursuant to the Federal
Claims Collection JLct of 1966, Public Law 89-508, approved
July 19, 10666 80 Stat. 803, 31 U.S. C. 051-953 (10'70). Those
Standards require gcnerally that the head of an agency or his
designee shall take aggressive action, on a timely basis with
effective follow-up, to collect all claims of the United States for
money or property arising out of, or referred to, his agency.
Such action includes written demands upon debtors, collection by
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offset, personal interviews with debtors, etc. 4 C. F. R. 102
(1976). See also section 55. 2, title 4, General Accounting Mfice
Policy and Procedures Manual for the Guidance of Federal
Agencies (4 GACO).

Under the current provisions of 5 U. S. C. 5584, 10 U. S. C.
2774 and 32 U. S. C. 71G, a claim of the United States arising
out of an erroneous payment of any pay or allowances s oth-er than
travel and transportation. aLlowances, mnade to or on behalf of a
civilian employee, a member or former member of the unifornimed
services, or a member or former member of the National Guard,
respectively, may be waived in whole or in part under certain
conditions. Subsections 5534(c), 277411(c) and 710(c) of those
statutes provide for rc fund of any amount a person has repaid to
the United States with resplect to which waiver is granted under
those statutes.

As the Committee Action indicatec, neither the longuse of
those waiver statutes nor their leors1,ttive histories Five <any clear
indictation of connre- ssional} intent I+l-at collection action shoould be
automatically suspended in -11 casces upon the subinission 1b-fy a
debtor of an application. for Wirivcr'. In fact, as is indcieat'd above,
subsections (c) of those stat-utcs authorize refund of any amounts
collected, and thereforez, if whe claim is collected znd later vwaived,

the amount collected mray be rcfunledl. In this regard those waiver
statutes differ from the waiver provisions applicabkle to erroneous
payments under the Survivor 3cn.R.it PJlIan which contains no refund
provision. 10 U. S. C. 145i3 (Supp. 1.; 1072). In cases involving
that provision we have authorized suspension of collection action
upon receipt of a waiver request. See-13-1S3863, July 18, 1075;
B-184532, September 16, 1975; and B-1Z55/5, IMjarch 18, .070.
To have held that suspension in those cases w.Tas not permitted
would partially or wholly nullify the effect of the waiver since the
amount collected if not subject to suspension could not be refunded.

The statement in the Comptroller General's I)! cember 26,
1968 letter upon which the policy to suspend collection action
against civilian employees, referred to in the Coommittee Action,
is apparently the following:

"Collection action may be suspended pending
waiver action where indicated.'

-3-
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While the language of that statement does not provide precise
guidelines regarding suspension, we do not vicw it as indicating
that in all cases collection action should be suspended upon
receipt of a waiver application. To the contrary, it is our viev-~r
that, vhile collection action may be susr.:-nci'ed in certain cases
dcperciinr upon the circumstances, autorf-ratic suspersioll o.
collecticri' action in all cases whether civilian or military, is
not in the best interests of the United Sit&.tc.

In making the determination in each case as to whether sus-
pension of collection would be appropriaLc conside-ra-tion should
be given to whether:

1. There is a reasonable possibility that waiver willbe
granted.

2, Tbhe Governinment's inter.:,sts wvoLld be prot,-ted if
suspeln-ion is I grantcd by reaso as:Tr aurc.ne
that the crrnceous pa-ym1ent could iL recover cd if
wvaiver iS lot gral ted.

3. The collection of the deJt v ill c.u unch hari shipi.

T1he Cucqestion presenlted i.S 2.nsverec 1 , thir -fo, c, by salrFi~rf
tVIt UlltC1''i-jc SuFTr"nslioi 1 C , 1 ectien actic-n Slhcuhod not .e Ia2dc
in all c.ase,8 when viiiver iso b consi'eWrod't und'lr i? UJ ,',. C.
2774, 5 U,. S. C. 5.5z4, or 82 Ct,. C. C71Ci. l-o'rv we wr ould net
object to suspension -in i.ndivid1al casecs in xhich it is determ.-,rlnnd
thats-7,upension is desirable coinsidering¢ the rolevarnt factors
pointced out above.

.r~&utQ.; Comptroller General
of the United States
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